UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

Dom ni k Kuf ner,
Petiti oner,

vs. : C.A No. 07-046 S
Ti na Kuf ner,
Respondent .
OPI Nl ON AND ORDER

WLLIAME. SMTH, District Judge.

. Introduction

Petitioner Domnik Kufner seeks the return of his two
children, J. K. and MK, to Germany pursuant to the Hague
Convention on the Civil Aspects of International Child Abduction,
19 1.L.M 1501 (1980) which was codified by Congress in the
International Child Abduction Renedies Act, 42 US C § 11601
et seq. (ICARA). On or about January 22, 2007, the children were
taken by their nother, respondent Tina Kufner, from Germany to
Rhode 1 sl and. Ms. Kufner contends that the children were not
wongfully renoved, and that, in the event that they were, she and
the children are entitled to remain in Rhode |sland because the
children, if returned to Gernmany, would be subject to a grave ri sk
of harm As set forth in detail below, this Court has given
expedi ted consideration to this matter consistent with the command
of the Hague Convention. See Hague Convention art. 11

(contenplating a six-week tine-frane to conplete proceedings



brought under the act).! After considering the evidence and tri al
testi nony devel oped over seven days of hearing and submtted
t horough deposition designations supplenmenting the record, the
Court makes the follow ng findings of fact, conclusions of | aw and

orders.

1. Findings of Fact

Tina Kufner was born in Cunberland, Rhode Island and is a
United States citizen. 1In 1989, she net Dom ni k Kufner, a Gernan
citizen, in Hong Kong and in 1996 they were nmarried and began to
[ive in Munich, Germany. Minich is also the site of M. Kufner’s
successful famly textile business, which he partly manages. On
Septenber 3, 1998, two years after they noved to Munich, J.K was
born, and then, on Decenber 9, 1999, their second child, MK, was
born. Both children are dual citizens of Germany and the United
St at es. Al though the famly lived exclusively in Germany, they
made frequent trips to Rhode Island, especially around the
holidays, to visit Ms. Kufner’s famly.

In June or July of 2005, the parents separated, noved out of

their house, and by Septenber had acquired two smaller hones

! This goal, while admirable, is in |large neasure unreasonable in
a case such as this. This Court has nade extraordi nary adj ustments
to its schedule to expedite the matter, conducted a seven-day
trial, held nunmerous conferences and notions argunents, arranged
for the extensive involvenent of a Guardian ad |litemand a nedi cal
expert, and has issued this 50-page opinion all within ei ght weeks
fromthe filing of the petition; however, with expected appeals,
the six-week tinetable sinply cannot be net.
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During this separation period, the parents informally agreed to
share tinme with the children. M. Kufner traveled frequently, and
when he was gone the children resided with Ms. Kufner; when M.
Kuf ner returned, the children spent tine with him

In early 2006, however, a nunber of events caused an
escal ation in tension between the parents and a breakdown in their
relationship. M. Kufner testified that in January 2006 she becane
aware of a nunber of photographs M. Kufner had taken of the
children that caused her significant concern.

The phot ographs (Pet’r Ex. 10) were taken in Septenber 2005 in
M. Kufner’s house. As described below, there is sone di spute over
how and when Ms. Kuf ner cane i nto possessi on of the photographs and
whi ch phot ographs she saw in January. M. Kufner testified that
the parents had agreed to exchange any photographs taken of the
children in the other’s absence; consequently, M. Kufner either
sent Ms. Kufner a disk which contained the i mages, or brought the
di sk over to her house and downl oaded themonto her conputer. The
controversial pictures were contained in a folder titled “naked
boys in Meribach.” M. Kufner testified that this exchange
occurred in October 2005, however M. Kufner asserted that she
first saw the photographs in early 2006, and found additional
phot ographs in August 2006.

A total of 49 pictures were taken during this “event,”
al t hough only 43 were submtted to the court. (The last six were

apparently pictures of the children eating on the floor “like
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dogs,” but Ms. Kufner did not rely on these photographs for her
Article 13(b) defense). The mpjority of photographs - thirty-nine
of them- are rel atively i nnocuous pictures of the children playing
and | aughi ng, naked, in the living roomof M. Kufner’s house. One
picture of those thirty-nine also shows that the children’ s au
pair, Ms. Cain, was present.

Four of the photographs, however, are significantly nore

graphic in nature. 1In one, one of the boys is bent over, | ooking
through his legs at the canera. In this pose, his buttocks and
genitals are clearly displayed. In another, one of the boys is

bent over a couch with his genitals and buttocks the only visible
portions of his body; it appears that he is unaware that the
phot ograph i s being taken, although his face is not visible. In a
third, one of the boys is pictured |ying down, with his buttocks
clearly displayed. Finally, a fourth photograph depicts one of the
boys bent over the couch again, with his buttocks clearly exposed.

In early February, M. Kufner spent ten days alone with the
children during “ski week.”2? This vacation caused Ms. Kufner a

great deal of anxiety because she was unable to see the children.?

2 “Ski week” apparently refers to a week-1ong holiday in the Gernman
school s.

3 There is no dispute that M. Kufner had the children for these
ten days, or that Ms. Kufner did not see the children during this
time; however, the parties dispute alnost everything else
surrounding this event. M. Kufner testified that this trip was
pl anned and agreed upon in advance, and that during it, M. Kufner
was able to talk to the children. (In fact, he clains she called
the children incessantly, causing hiimto turn off his cell phone.)
Ms. Kufner asserted that M. Kufner took the children unexpectedly,
4



Then, likely in late February 2006, the children began
di spl aying certain observable physical synptons, including bed-
wetting, * nervous eye twi tching, sleeplessness and nighttine crying
and screaming.® In addition, Ms. Kufner clained that the children
pl ayed with the foreskin of their penises and engaged in a “pee-pee
dance.” These synptons caused both parents significant anxiety,
and each blanmes the other for their onset.

On February 21, 2006, Ms. Kufner’'s |lawer in Germany sent a
letter to M. Kufner requesting an explanation of at |east two of
t he phot ographs, including one of the nost graphic, and when she
did not receive an adequate response, M. Kufner petitioned for
sol e custody of the children in the Wil hel mLocal Court, Donestic
Division (“German court” or “court”).

I n response, and because he feared Ms. Kufner would | eave the
country with the children, M. Kufner sought and received an ex
parte order requiring M. Kufner to deposit the children's

passports with the court. (Pet’r Ex. 2). The order was by its

characterizing it as kidnapping, and then denied her the
opportunity to see or talk nore than once with them

4 Some testinony suggests that MK suffered bed-wetting with sone
frequency before the separation.

> The parties vigorously dispute the origin of these synptons as
well as their frequency and intensity. Ms. Kufner contends that
the children began to have these synptons soon after the 10 days
spent alone wth M. Kufner in early 2006, inplying that the
probl ens began as a result of sonme interaction between the children
and M. Kufner. M. Kufner believed that the synptons were brought
about by Ms. Kufner’s attenpts to nmanufacture tension between the
chil dren and hinsel f.
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terns effective until the court nmade a final determi nation in the
custody matter.

I n connection with the custody proceeding, the German court
ordered an initial honme study to be perforned at both parents’
homes and schedul ed a hearing. On March 1, 2006, the parents
attended a court proceedi ng during which the children were heard by
the court in canera. The hearing resulted in a published opinion
divided into two rel evant sections. The first, under the heading
“Order,” stated, in full:®

1. Both parties shall exercise the parental custody jointly.

2. The parental custody of both parties shall be restricted to
the extent that neither party is entitled to establish for
their children a domicile and/or permanent residence abroad
w thout the consent of the other party.

St atement of Reasons:
The ruling corresponds to the agreenent as nmade by and bet ween
the parents. There are no apparent grounds to the contrary,
which may arise fromthe best interests of the children and
whi ch may require a deviating ruling.

® The parties spent considerable energy wangling over the
propriety and legitimcy of offering certain translations of the
vol um nous record of German proceedi ngs. The Court admtted
transl ated documents (nostly offered by Petitioner) wth the
proviso that Respondent would be provided the opportunity to
confirmthe accuracy of the translations and, if necessary, offer

evidence to challenge or <clarify translated material. No
chall enges to any translation were received prior to the Court
closing the record. Where possible, the Court relies only on

transl ations that bear official certification (either American or
German) while recognizing that in Hague Convention cases, a court
may take judicial notice directly of the law, and of judicial or
adm nistrative decisions, formally recognized in the country of
habi tual residence without the traditional requirenments of proof.
See Hague Convention, art. 14. It is also true that authentication
of documents is simlarly relaxed. See 42 U S.C. 8§ 11605. The
March 1, 2006, English translation of the German court’s opinion
bears a German court’s certification, and is therefore sufficiently
reliable.
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The second began after stating that “[t]he parties conclude the
foll owi ng,” and under the heading “Agreenent” stated, in full:

1. The Respondent [M. Kufner] is entitled to access and
contact to his children for the follow ng tines:

From 12 March 2006 to 19 March 2006;
from1l April 2006 to 3 April 2006

2. The parties are in agreenent that the Respondent spends the
time fromO7 April 2006 to 15 April 2006 in Florida, together
with his children. On Easter Saturday, 15 April 2006, the
childrenwill travel to their maternal grandfather, where they
will stay until 23 April 2006 together with the Petitioner
[ Ms. Kufner].

3. The Respondent is entitled to access and contact to the

children for the follow ng additional tines:

[collecting tines]

4. The parties agree that the Petitioner shall be given the

children’ s US passports and that the Respondent shall be given

the children’s German passports.

5. The parties agree to settle further dates of access and

contact to their children by nutual consent as early as August

2006.

6. The cost of the proceedings shall be split.

7. The parties agree to this agreenent settling their access

and contact to their children in line with the appropriate

provisions relating to the proceedings 2 F 140/ 06.

The next few nonths were conparatively peaceful, but in the
sumer of 2006, due in part to his perception that Ms. Kufner was
“poi soning” the children against him M. Kufner petitioned for
sol e custody of the children. (Pet’'r Ex. 7). The court asked

Martina Hofler, a social worker with the Departnment of Youth and



Famlies (“DYF’)’ to conduct an eval uation of both parents and the
children.® In aletter dated July 10, 2006, Ms. Hofler reconmended
that the court not award sole custody to M. Kufner, and she
expressed significant consternation over the increased conflict
bet ween t he parents.

Ms. Kufner clains she then becane aware, possibly in the
m ddl e of August, of a nunber of additional photographs that caused
her even greater concern.® After view ng the photographs, she
subm tted themon August 25, 2006, through her |awer, to the court
in a petition seeking to suspend M. Kufner’'s visitation rights
with the children or in the alternative to permt only supervised
visitation. Four days |later, on August 29, 2006, M. Kufner
submtted a petition to the court seeking consent to relocate the
children to the United States.

Wthout ruling on either petition, the court ordered an
investigation into the photographs. The investigation was
apparently supposed to be undertaken by a court-appoi nted conpany,

but for sonme reason this conpany never received the pictures and

" The DYF appears to be Germany’s social services agency.

8 Although Ms. Hofler net with both parents and the children, she
did not discuss the photographs, |likely because she was not aware
that they were a concern

® Ms. Kufner testified that, although these photographs had been on
her conputer since Septenber 2005, she had not seen all of them
until she attenpted to clean out her conputer’s files in August
2006. M. Kufner refutes this version of events and testified that
Ms. Kufner knew of all the photos beginning in Cctober 2005.
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never perforned the investigation. Instead, the “GANZ perforned a
custody eval uation, including an evaluation of the photographs. '
The OGNS appointed a certified psychologist, Christine
Hert korn, to conduct individual interviews and eval uations of both
parents and the children.* After conducting the interviews, Dr.
Hertkorn sent a letter, dated Septenber 28, 2006, to the court
advising it of her opinion that both parents should retain contact
with the children. The letter did not nention the photographs.
The GAG al so produced a significantly nore detailed report
that, although conm ssioned by the German court in August 2006
was not published until February 22, 2007. (Pet’'r Ex. 37).
Entitled “Psychol ogical Expert Opinion,” the report details a

t horough anal ysis of the expert evaluations of both parents, the

1 In a court order dated Cctober 12, 2006, switching the

investigating body to the GAM5G the court noted that “[t]he files

accidentally were [sic] not sent to the association of experts

originally chosen by the court,” and that the GAG had al ready begun

its investigation. 1t also explained that
[ b]oth t he association and the society [ GAG constitute a pool
of independently working psychologists who are regularly
called on by courts for the assessnent of famly lawrel ated
guestions. Changing the expert woul d not be reconcilable with
the welfare of the <children since the children would
unnecessarily be exposed to additional questioning and
observati ons.

(Pet’r Ex. 18).

1 The circunstances surrounding Dr. Hertkorn's investigation are
di sputed. Ms. Kufner testified that Dr. Hertkorn spoke German and
refused to conduct the interview wth Ms. Kufner in English. M.
Hert korn di d, however, obtain another individual, Dr. Strief, whose
English was “not fluent,” to interview M. Kufner. Both Dr.
Hertkorn and Dr. Strief interviewed the children at |east once
w thout the parents. Additionally, M. Kufner testified that the
children met a second tine with both Dr. Hertkorn and Dr. Strief in
t he presence of M. Kufner.
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phot ographs, and the children in an effort “[t]o recover a famly
psychol ogi cal assessnment in association with the arrangenent of
parental custody.” The report |ays out the process by which the
GAG et with and obtained information fromboth the parents and t he
children, and notes that the GAG was presented with copies of the
phot ographs at issue. The report reveals that M. Kufner was given
a MWI |1 diagnostic personality test, interviewed alone, and
observed in a hone visit with the children. The report also
indicates that M. Kufner was never observed with the children
because she tw ce cancelled the appointnent, first because of an
i1l ness and then because she desired an interpreter. M. Kufner
al so apparently cancel | ed her individual interview however she did
engage in afifteen mnute interviewat the children’s school. The
children were interviewed separately and underwent a diagnostic
“proj ect nmethod” exam nati on.

The report determned that the results of M. Kufner’s
personality test were in the normal range and that the interactions
bet ween himand his children were positive and | oving. The report
al so concl uded that the children were heal thy, happy, and di spl ayed
age- appropri ate devel opnent. They were al so very happy i n Ger many,
at their school, and with their friends.

Utimately, the report found no indications that any conduct
by M. Kufner had negatively affected the children, including the
taking of the photographs. Further, the report warned that the

continuing breakdown between the parents would only harm the
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children, and noted that M. Kufner appeared unable to properly
eval uate and recognize the enotional inportance of M. Kufner’s
role in raising the children

The court also received a letter dated Septenber 20, 2006 from
Ms. Hofler, who reported her conclusions concerning M. Kufner’s
visitation rights with the children.* After noting that the
rel ati onship between the parents had significantly worsened, but
w thout addressing directly the nature and effect of the
phot ographs, Ms. Hofl er recomended that visitation rights should
not be denied to M. Kufner and suggested that the parties nutually
agree upon a visitation plan.

On Cctober 18, 2006, wi thout an oral hearing, the court issued
a tenporary “Ruling on Access and Contact,” to be followed until
the court determned the final nmerits of the custody case. That
order held the follow ng:

1. The Petitioner [ M. Kufner] shall be entitled to access and

contact to his children for two weeks, comenci ng on Thur sday

19 Cctober 2006, at the end of the school and ending on

Tuesday.

The Petitioner shall contact the children punctually from

school on Thursday and shall take them to school on Tuesday

nor ni ng, where they shall be picked up at the end of school by

t he Respondent [Ms. Kufner].

2. The Petitioner shall be given the right of access and
contact to his children for the autunn vacati on.

12 Ms. Kufner apparently contacted Ms. Hofler, voicing her concerns
about the photographs and requesting nore evaluation and
i nvestigation. According to Ms. Kufner, M. Hofler did not neet
again with the children but instead sent a letter to M. Kufner
requesting that he explain the photographs.
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3. The parties shall refrain fromany di sputes in the presence
of their children.

4. The parties are warned that in the case of any infringenent
of the order, they may render thenselves |liable to coercive
detention for one day, for each individual infringenment case.

(Pet’r Ex. 19). The order also contained a “Statenent of Reasons”
section, in which the court explained that its ruling was in the
best interests of the children and based on proposals made by the
experts. In addition, the court stated:

there is no sufficient and adequate indication to the effect
that the father has overstepped any boundaries or taken any
i nappropriate approach in bringing up his children. 1t cannot
be inferred fromthe photographs in dispute that the father is
a pedophiliac [sic] or inappropriately encourages any
sexual i sed behavi our [sic] of his children. Incidentally, the
Respondent has known of the exi stence of these photographs for
a long tinme, wthout her taking any offence at them at
considering themto be an obstacle to the father’s access and
cont act .

Finally, the court cautioned that “both parties have |lost sight in
the course of the litigation of their children's interests and
wel fare due to the parties seeking to enforce their own interests.
Therefore they had to be urged to adopt a behavi our seeking the
best interests of their children.” (Pet’r Ex. 19). This visitation
order effectively increased M. Kufner’s visitation fromfour days
every two weeks to about six days every two weeks.

Begi nning i n the sunmer of 2006, and conti nui ng t hroughout the
pendency of the custody dispute, the parents were al so enbroiled in
a dispute about MK '’'s nedical care. M K. had devel oped
significant problenms with his ear, nose, and throat, pronpting Ms.
Kuf ner to seek an operation on M K. ’s adenoids. M. Kufner opposed
any operation because he believed it was not nedically necessary.?®
Thi s di sagreenent fueled the parties’ aninmus toward each ot her and
by the fall of 2006, the parents’ interactions had significantly

3 M. Kufner was concerned that the risks associated with a
procedure that required full anesthesia could outweigh the benefit
of the procedure. He testified that nedical advice from a
speci ali st persuaded him that the procedure was not as urgently
needed as Ms. Kufner cl ained.
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deteriorated; the divorce proceedi ng had becone hi gh-conflict, and
t he parents coul d not communi cate with each other in any productive
way.

On Novenber 12, 2006 the <court issued an injunction
structuring the visitation rights of M. Kufner over the Decenber
hol i days. The injunction additionally forbid M. Kufner from
traveling to the United States wth the children and ordered that
she deposit the children’ s American passports with her | awyer. The
|atter provision was anended in a Decenber 13, 2006, order
requiring Ms. Kufner to deposit the American passports at the
district offices of DYF.

Finally, on Decenber 20, 2006, the court issued a decision
menorializing the parents’ agreenments in the dispute. Bot h
parents, the children and an interpreter were present, and the
court heard from both children in the absence of the parties. A
record of the decision reported that the parties agreed to a
settlenent in court that formalized the visitation rights laid out
in the Novenber 12 interim order, required Ms. Kufner to deposit
the children’s Anerican passports with the United States Consul at e,
and enjoined Ms. Kufner fromtraveling to the United States over
the Christmas holidays. (Pet’r Ex. 25).

Then, in late January 2007, and in direct violation of the
German court’s order, Ms. Kufner acquired the children’s Anerican
passports from the Consulate and, w thout notifying M. Kufner,
left Germany with the children for the United States. After
determ ning that Ms. Kufner and the children had relocated to the
United States, M. Kufner flew to Rhode Island to initiate this
case.

VWile all the parties were in Rhode Island, however, M.
Kuf ner sought an order in Germany awardi ng him sole custody. On
February 16, 2007, he successfully obtained a tenporary order
awarding him full custody. Additionally, by |eaving Germany in
violation of a court order, M. Kufner has exposed herself to the
possibility of crimnal charges if she returns.

I11. Procedural History
In wongful renoval cases under the Hague Convention, courts

are often required to bal ance two conpeting principles. First, and

primary, is the Hague Convention’s <clear nmandate to act
“expeditiously in proceedings for the return of children.” Hague
Convention, Art. 11. | ndeed, one of the Convention’s primary

purposes is “to ensure the pronpt return of children to the state
13



of their habitual residence when they have been wongfully

removed.” Kar kkai nen _v. Koval chuk, 445 F.3d 280, 287 (3d Cr.

2006) (quoting Hague Convention, pnbl.). At the sane tinme, there
can be no doubt that where a credible Article 13(b) defense has
been rai sed, a Court in the receiving country nmust nmake a thorough
and full determnation of whether a “grave risk” of harm would
exist if the children were returned to the hone country. See

Danai pour v. MlLarey, 286 F.3d 1, 14-15 (1st Cr. 2002). Although

the Court has expedited the tinelines and procedures in this case,
as should be clear below, the pursuit of a pronpt resolution did
not sacrifice thoroughness.

On January 31, 2007, M. Kufner filed a Petition for Return of
Chil dren pursuant to | CARA and the Hague Convention. M. Kufner
al so sought an ex parte order prohibiting Ms. Kufner fromrenoving
the children from the District of Rhode Island pending the
resolution of the Hague Convention petition. The Court granted
this request in an order dated January 31, 2007.

On the same day, Ms. Kufner obtained a Tenporary Restraining
Order against M. Kufner fromthe Rhode Island Fam |y Court.

At a conference on February 5, 2007 in which both parents’
counsel were present, the Court nodified its initial order. The
Court stayed all famly court proceedings and orders and all owed
Ms. Kufner to travel sonewhat nore freely; however, the nodified

order also required her to surrender the children’s passports. On
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February 8, the Court ordered expedited di scovery and schedul ed an
evidentiary hearing to begin on February 22.

On February 16, the Court appointed Sharon O Keefe, Esg., as
Guardian ad litem and attorney for MK. and J.K pursuant to
Federal Rule of G vil Procedure 17(c) and by consent of the
parties. The Court asked the Guardian to prepare a report
recommendi ng, anong other things, the types of evidence and
eval uations that woul d be hel pful to the Court in determ nating the
i ssues rel evant under the Hague Convention; what role, if any, the
children should play in the proceedings; and how visitation, if
any, should be structured between M. Kufner and the children
during the pendency of the proceedings. After neeting with both
parents and the children, the Guardian issued her report and the
Court admtted it into evidence (under seal) on February 22. (Court
Ex. 1).

In her report, the Guardi an nmade a nunber of recomendati ons
concerning the types of evidence and evaluations that would be
hel pful in resolving the matter. First, she recomended that the
Court viewthe entire array of photographs, as opposed to a fewin
i sol ati on, because they were taken all at one tine. She al so

recommended that the Court obtain an expert opinion to determ ne

% Throughout the pendency of this proceeding, the Guardian has
proved i nval uable in her efforts both to work wwth the parties and
the court and to safeguard the interests of the children. Al though
a Quardian is not required in Hague Convention cases, the Court
depended heavily on her assistance in order to achieve a
satisfactory resolution in the case.
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whet her the photographs were pornographic in nature, particularly
in light of the cultural and other contexts in which they were
taken. To this end, and because the Guardi an believed that this
expert testinony should conme from a professional with clinical
training and expertise in evaluating or investigating sexual abuse
of children, she reconmended appoi nti ng an i ndependent expert. The
Guardian also suggested considering the German child welfare
agency’'s view of the photographs and their evaluation of the
parents. She al so recommended that the Court undertake a thorough
anal ysis of the investigations carried out in Germany in response
to the allegations made by Ms. Kufner.

Apart fromher recomrendati ons regardi ng t he types of evi dence
and evaluations the Court should consider, the GGuardian also
of fered hel pful recommendati ons concerning the role the children
should play in the proceeding.'® After her interview with the
children, the Guardian determned that the children, especially
J. K., had taken an unheal thy view of their power and responsibility
in the custody determ nation, and that any nore invol venent of the
children in the proceeding would be significantly harnful.?®

Consequently, the Guardian reconmmended that the children not be

% 1t should be noted that in Gernmany the children had been
intensely involved in the custody proceedings; J.K even told the
Guardi an that he had been asked at | east “fifteen” tinmes about who
he wants to |ive with and how nuch tinme he wants to spend with each
par ent .

' This view was subsequently reaffirmed by the Court’s nedica
expert, Dr. Carole Jenny, in her report.
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brought into the proceeding before this Court, either for the
pur pose of being interviewed or to testify. Respondent initially
objected to this recommendati on because she believed that the
children’ s views were a rel evant part of the Article 13(b) inquiry.
However, the @uardian reported that the <children stated
consistently that they were very attached to their nother and that,
given the choice, they would want to live with her. The Court
therefore concluded that it would assune for purposes of this
proceeding that, if asked, the children would choose to live with
their mother in the United States.?'’

The CGuardi an al so recommended, and the Court ordered, that the
parents allow MK to attend an appointnment with a specialist at
the Massachusetts Eye and Ear Infirmary to address his nedica
i ssues. The appointnment, which both parents and M K. attended on
February 26, was i nconcl usive, and the specialist recommended t hat
M K. undergo an overni ght sl eep test, which was schedul ed for March
7. As aresult of this sleep test, the specialist diagnosed MK
withamldto noderate sleep apnea and recomrended t hat he under go

certain procedures to renove his tonsils and adenoi ds. However, he

¥ It should be noted, however, that when the children were
interviewed in Germany and asked where they would like to |ive,
they consistently answered that they wanted to remain in Gernmany.
Mor eover, as outlined below, the Court has determ ned and ordered
that custody should revert to the father. It is possible that the
childrens views mght be altered by this nodification;
neverthel ess, the Court will continue to assune that the children’s
preference would be to live with their nother.
17



noted that this surgery was not urgently needed. The inpact of
this recommendation i s addressed bel ow

In response to the CGuardian’s report, and based on M.
O Keefe’'s recommendations, the Court ordered visitation for M.
Kufner. Visitation was initially supervised for two afternoons a
week, but as the proceeding continued visitation was increased to
two or three afternoons and one weekend day per week.!® The Court
allowed this visitation to be supervised or unsupervised, at M.
Kufner’s el ection.?

On February 22, the Court began to hear evidence from the
parties, beginning with M. Kufner’'s prima facie case on his
petition, and continued to take evidence, in seven days of
testinony, through March 16.

After M. Kufner’'s presentation of his case-in-chief, M.
Kuf ner began to present her Article 13(b) defense. Because this
def ense was based | argely on the existence of certain photographs,
the failure of German officials to address sufficiently the
phot ogr aphs, and the children’s physical synptons, and because the
Court took seriously Ms. Kufner’'s clains, the Court appointed an

i ndependent expert in pediatrics, child abuse, child sexual abuse

8 gpecifically, M. Kufner was entitled to an oscillating
visitation schedule of three afternoons and one weekend day one
week, and then two afternoons and one weekend day the next week.

¥ Although initially supervised, the Court and the Guardi an saw no
reason to continue this requirenent. M. Kufner, however,
expressed concern that unsupervised visitation could expose himto
further allegations, and therefore requested that he be allowed to
deci de whether to have his visits supervised.
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and child pornography, Dr. Carole Jenny, to offer her opinion on
t he phot ographs, the children’s synptons, and the investigation
undertaken i n Germany. 2° The Court engaged i n an extensive col | oquy
with the Guardi an and counsel outlining the areas which the Court
wanted Dr. Jenny to address. Specifically, the Court asked Dr.
Jenny to address at a m ninmumtwo questions:

1. Are the photographs taken by M. Kufner in Septenber 2005

consistent with child pornography?

2. Are the behavior problens suffered by the children

i ndi cati ons of sexual abuse?

Dr. Jenny’s report was received (under seal) into evidence on
March 16 and copies were given to each of the parties. In her
report, Dr. Jenny concluded that there was no evidence to suggest
that M. Kufner was a pedophile or was sexual |y aroused by children
or that the pictures were child pornography. Additionally, she
concluded that there was no evidence that he would take simlar
phot ographs of the children in the future, particularly because
this set of photographs has caused a major disruption in his life.

Dr. Jenny also approved of the investigation and evaluation

undertaken by the GAG stating that it was an excel | ent assessnent

20 Both parties had planned on retaining their own experts to
testify on the significance of the photographs and the children’s
physi cal synptons. After sone discussion, however, the parties
nmut ual Iy agreed to wi thhol d such expert opinion until after hearing
fromthe Court’s appointed expert, Dr. Jenny. It should be noted
that the Petitioner objected to the Court’s appointnent of an
i ndependent expert on the ground that the burden of proving the
Article 13(b) defense was the Respondent’s, not the Court’s. The
Court overruled the objection because the stakes were so high in
t he proceeding, and the Court wanted the best expertise avail able
to assess the clains nmade by Ms. Kufner regarding M. Kufner.
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and that the GAMs conclusions were consistent wth its
observations. Further, Dr. Jenny determ ned that the synptons the
children were displaying - including difficulty sleeping, crying
out at night, eye twitching, bed-wetting, crying before visits to
their father, doing a “pee-pee dance,” having an invisible friend
and playing wth the foreskin of their penises - were al

consistent with the trenendous anount of stress and di sruption the
children have had in their lives in connection with the high-
conflict custody dispute, and were not attributable to any sexual
abuse. Dr. Jenny also strongly recommended that the children not
undergo further sexual abuse eval uation because it would increase
their already elevated stress levels and would be harnful.
Finally, Dr. Jenny noted her concern that the children may have
been psychol ogi cal | y abused by both parents to the extent that the
parents were angry or hostile to one another in front of the
children to the extent that either parent said negative things

about the other directly to the children.
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After reviewing Dr. Jenny’'s report, the Guardian agreed with
its conclusions in their entirety.? The parties, although given
the opportunity, did not file any rebuttal expert reports.

In the interest of |eaving no stone unturned, the Court, on
its own initiative, submtted the photographs to the FBI to
determ ne, through the National Center for Mssing and Exploited
Children and the Child Victimldentification Program whether they
had been dissem nated through the Internet. Results from the
dat abase, reported to the Court directly in a March 27 letter from
the FBI, indicated that the photographs had not been rel eased to a
wi der audi ence over the internet. (Court Ex. 13).

Finally, the Court asked the parties to submt joint questions

to be sent, pursuant to Article 15 of the Convention, to the

2l The Court is satisfied that Dr. Jenny made a thorough and
searching inquiry into the record and allegations. Any objection
to the validity of her conclusions based on the concern that she
did not interviewthe children or the parents can be all ayed by the
fact that Dr. Jenny was explicitly asked whether further
investigation or evaluation of the parents or the children was
necessary. Had she believed such investigation was necessary for
her to reach a nedically-certain opinion, she would have said so.
In fact, Dr. Jenny explicitly reconmended that no further
eval uation or questioning of the children occur:
To have these <children subjected to another conplete
eval uation in not only not indicated, but I think it woul d be
harnful to the children and would increase their already
el evated |evel of stress. In addition, given the current
tense enotional climte the boys are in, I would be concerned
that further interviews and evaluations could be tainted by
undue i nfluence of one parent or the other and coul d provide
unreliable information . . . . Further questioning of them
wi | | undoubt edly be harnful
(Court Ex. 8).
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Central Authority in Germany for an advisory opinion concerning
German custody | aw. %2

The Court al so enpl oyed significant resources to convince the
parties to find a nmutually-acceptable resolution to the case that
woul d avoid protracted litigation in this Court. To that end, the
Court asked Magistrate Judge Lincoln Alnond to observe the |ive
testinony over closed-circuit television and to be avail able after-
hours to facilitate settl enment negotiations. Although Judge Al nond
put significant effort into this task and conducted settl enent
conferences on February 23 and March 1, it was to no avail -- the
parties were incapable of reaching an agreenent.

M dway through the proceeding, M. Kufner began to exhibit
concerning, and perplexing, behavior. Wthout informng her
attorneys, M. Kufner, or this Court, Ms. Kufner went to the Rhode
| sland Fam |y Court to seek a donestic relations restraining order
against M. Kufner; this action was in direct violation of this
Court’s order staying any and all famly court proceedings and
taking jurisdiction over the entire matter. In her petition to
obtain the restraining order, she failed to disclose that there was
an ongoing proceeding in this Court. (The presiding judge,
however, was aware that this Court had taken jurisdiction and

appropriately denied the application.) M. Kufner also contacted

22 However, the Court ultinmately determ ned that, in light of al
t he evidence, submtting these questions to the Central Authority
was unnecessary.
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the FBI, without this Court’s know edge, in an attenpt to initiate
an independent investigation, it appears, against M. Kufner,
alleging that he trafficked in child pornography.? Further, M.
Kufner was also chronically non-conpliant wth the Court’s
visitation orders, often initially refusing to conply at all, but
then usually bringing the children to the drop-off site late. Mbst
di sturbingly, over one weekend Ms. Kufner brought the children to
Hasbro Children’s Hospital, where she conpl ained that the children
had been sexually abused by M. Kufner. Such a conplaint usually
triggers an automatic investigation and invasive and intensive
evaluation of the children, sonething which the Court had
explicitly ordered not to be done, on the recommendation of the
GQuardian, until Dr. Jenny had finished her report. Fortunately,
the case was diverted to the Child Safe Cinic and the children
were not eval uated beyond a sinple physical exam Finally, M.
Kuf ner displayed continual difficulties wth her attorneys,
termnating then rehiring themseveral tines during the course of
the proceeding. Utimately this communi cati on breakdown resulted in
a notion to withdraw as counsel on March 13, three days fromthe
| ast schedul ed day of testinony. On March 16, Ms. Kufner fired her
original attorneys and hired a new attorney to conduct the final

evidentiary hearing.? Just prior to issuing this Opinion M.

22 This fact was reported directly to the Court by the FBI

22 It is worth noting that, in this Court’s view, M. Kufner

received stellar representation fromher counsel, particularly M.

Pol l ack and the firmof Sullivan & Worcester. This is noteworthy
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Kuf ner’s new counsel noved to withdraw, citing a breakdown in
communi cations; M. Kufner began filing pro se docunents with the
Court, and, finally, counsel anmended his filing to state that he

had been term nated.

| V. Legal Framework

A. Wongful Renoval

Passed by Congress on Cctober 25, 1990, and ratified by | CARA,
t he Hague Convention provides a nechanismto ensure that children
are pronptly returned to their habitual residence after they have
been wongfully renoved. The Convention also seeks to secure
protection for the “rights of custody and of access under the | aw
of the habitual residence. See Hague Convention, art. 1. Thus,
“[t]he Convention’s procedures are not designed to settle
i nternational custody disputes, but rather to restore the status
qguo prior to any wongful renoval or retention, and to deter
parents from engaging in international forum shopping in custody

cases.” Karkkai nen v. Koval chuk, 445 F.3d 280, 287 (3d Cir. 2006)

(citing Baxter v. Baxter, 423 F.3d 363, 367 (3d GCr. 2005));

see al so Whallon v. Lynn, 230 F. 3d 450, 455 (1st Cr. 2000) (noting

because counsel represented M. Kufner as a result of their
wi | I'ingness to take Hague Convention referral s through the Nati onal
Center for Mssing and Exploited Children on a pro bono basis. M.
Pol | ack and his firminvested hundreds of attorney hours at no cost
to Ms. Kufner, only to be term nated because of a “conmunication
br eakdown, ” whi ch the Court understands to have arisen largely from
Ms. Kufner’s demands that counsel act in ways they clearly felt
wer e i nproper or unethical.
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that the Convention’s renedial schene is designed “to restore the
pre-renoval status quo and discourage a parent from crossing
international borders in search of a nore synpathetic foruni).

For an applicant to succeed in a petition seeking the return
of a child, he nust denonstrate by a preponderance of the evidence
that a wongful renoval or retention occurred. Wallon, 230 F. 3d
at 454; see 42 U . S.C. 8§ 11603(e)(1). Under Article 3 of the Hague
Convention, the renoval or retention of a child is wongful if:

(a) it is in breach of rights of custody attributed to a

person, an institution or any other body, either jointly or

al one, under the law of the State in which the child was
habitually resident immediately before the renoval or
retention; and

(b) at the tinme of renoval or retention those rights were

actually exercised, either jointly or alone, or would have

been so exercised but for the renoval or retention.
19 I.L.M 1501.

Here, it is undisputed that MK and J.K 's habitual residence
at the time of renoval was Munich, Germany. The parties disagree,
however, both as to whether M. Kufner has denonstrated that Ms.
Kuf ner either wongfully removed or wongfully retained the
children and as to whether M. Kufner, at the tine of renoval, had
“rights of custody” over the children and, if so, whether he was
actually exercising those rights prior to renoval

Ms. Kufner first argues that there is no evidence to support
a finding that she has wongfully renoved or retained the children

within the definition of the Hague Convention. Consequently, she

argues, M. Kufner’'s petition for return of the children under the
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Hague Convention is premature, and this Court has no jurisdiction
over the current proceeding. This claimis, however, unpersuasive
when vi ewed agai nst the overwhel m ng evidence that M. Kufner did,
infact, renove the children fromGermany to the United States with
the intention of remaining indefinitely, thereby neeting the
definition of renoval wthin the nmeaning of the Hague Conventi on.

As the Court of Appeals for the First Grcuit noted in Toren
v. Toren, the Hague Convention does not define the terns
“retention” and “renoval .” 191 F.3d 23, 27 (1st Cr. 1999). But,
because Article 3 states that “[t]he renpval or retention of a
child is to be considered wongful where . . .” the First Crcuit
has held that this formulation “clearly establishes the proper
order of inquiry: first, the court should inquire into whether
there has been any renoval or retention at all; and second, the
court should inquire into whether such renoval or retention has
been wongful.” 1d. at 27 n.3. Therefore, before it undertakes a
“wrongful renoval” inquiry, a Court nmust first satisfy itself that
a renoval or retention has occurred within the neaning of the Hague
Convent i on.

As for the other conponents of a petitioner’s prima facie
case, proof of an actual renoval or retention nust be established
by a preponderance of the evidence. |In Toren, the court concl uded
that the father had not sufficiently set forth a claimthat his
children had been wongfully renoved or retained by their nother

princi pally because the nother had only expressed her intention to
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retain the children in the United States but had not, as of the
date the Hague petition was filed, actually retained the children
past a nutually agreed upon date. See id. at 28. The court
refused to confer jurisdiction for a claimbrought under the Hague
Convention where that claimwas based on the future intent of one
party. 1d. (“To the extent that the father’s argunment is based on
the nother’s future intent, the father is seeking a judicial renedy
for an anticipatory violation of the Hague Convention.”)

Here, however, unlike in Toren, there is anple evidence that
Ms. Kufner took the children fromGermany in violation of nunerous
German court orders and against the wishes of M. Kufner, clearly
establishing that a renoval occurred. |In an effort to soften the
bl ow of these actions, M. Kufner suggests that she renoved the
children and cane to the United States only tenporarily in order to
obtain nedical care for MK But this claimis belied by M.
Kufner’s own consistent adm ssions in Germany that she wanted to
relocate the children to the United States. Additionally, before
traveling with the children, Ms. Kufner nmade a nunmber of trips to
the United States during which she investigated schools for the
chil dren. This all suggests, quite clearly, that M. Kufner

removed the children within the neani ng of the Hague Convention. ?®

2> Ms. Kufner also attenpted to suggest that in order for there to

be a renoval within the nmeaning of the Hague Convention, a party

nmust spend some specific amount of time in the receiving country.

Ms. Kuf ner was unable to point to any support for this proposition,

and in any case, the Court believes this purported requirenent

woul d be counter to the overall schene of the Hague Conventi on and
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Ms. Kuf ner next argues that M. Kufner did not have custody of
the children as evidenced by the German court’s award of visitation
and access rights to him but not to her. She therefore contends
that she nust have had sole custody and he nust have had only
visitation rights. However, this claimis clearly belied both by
the specific custody order in this case and by Gernman custody | aw
in general.

Under the Hague Convention “‘rights of custody’ shall include
rights relating to the care of the person of the child and, in
particular, theright to determne the child s place of residence.”
Hague Convention, art. 5(a). Custody rights are distinguished from
“rights of access,” which the Convention defines as including “the
right totake a child for alimted period of time to a place ot her
than the child s habitual residence,” and which are not a
sufficient basis for a wongful renoval action. Seeid. art. 5(b);
Whal | on, 230 F.3d at 455. Mor eover, although the Convention's
explicit |language offers little devel opment of what may constitute
“rights of custody,” courts have routinely | ooked to t he background

report of the Convention. See Wallon, 230 F.3d at 455. The

| CARA, whi ch contenpl ates i medi at e and expedi t ed consi derati on of
t hese cases. Such a requirenent woul d al so be unwi se. Wre it so,
any renoving party could frustrate the clear mandate of the
Convention to ensure the expedient return of wongfully renoved

children by claimng that the renoval was only tenporary. Any
proceedi ng woul d then necessarily be del ayed until the “tenporary”
removal became pernanent. Sonme renovals nay be tenporary

excursions not falling within the nmeani ng of the Hague Conventi on,

but to require a period of tine to el apse before a renobval can be

proved runs counter to the clear prescriptions of the Convention.
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background report states that “‘the law of the child s habitua

residence is invoked in the w dest possible sense,” and that the
sources fromwhich custody rights derive are ‘all those upon which
a claim can be based within the context of the l|egal system
concerned.”” 1d. (quoting Elisa Perez-Vera, Explanatory Report:

Hague Conference on Private International Law f 67, in 3 Acts and
Docunents of the Fourteenth Session 426, 446).

Here, there can be |little doubt that M. Kufner possessed and
was exercising custody rights over MK and J. K The Court finds
that M. and Ms. Kufner were separated but not divorced at the tine
Ms. Kufner left and that they were, by order of court, exercising
joint custody over the children. Although each party had sought
sol e custody, the court order of March 1, 2006 “concerni ng parent al
custody” makes clear that “[b]Joth parties shall exercise the
parental custody jointly.” This order was never superceded,
explicitly or inplicitly, andis therefore controlling. It is true
that there were at | east two additional orders by the German court
establishing visitation and access rights for M. Kufner, but there
is no evidence to support the claim that these orders sonehow
termnated his jointly-held parental custody over the children. 1In
fact, these orders reveal that they were crafted because Ms. Kuf ner
was denying M. Kufner access to the children; the access and
visitation orders were therefore necessary in order to conpel Ms.
Kufner to allow M. Kufner the ability to exercise his parenta

rights. (Pet'r Ex. 19) (“The ruling had to be nade by way of the
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tenporary i njunction, since the Respondent [ Ms. Kufner] is refusing
to grant the father access and contact to their children w thout
any court order.”). Bl ackletter German |law confirnms this
under st andi ng:

“Iw here the parents are married at the birth of the child,
both acquire the parental care automatically w thout any
further act being required or even possible. Parental care
t hus continues until ended by law (e.g.[,] at the death of the
parent) or by Court order. The parents’ divorce or separation
t hus remai ns wi t hout i nfluence on the continuing parental care
for the child.

Peter Gottwald, et al., Famly and Succession Law in Gernany 79

(2001). Here, it is clear fromthe evidence that the parents were
under goi ng divorce proceedings in which each parent desperately
wanted sole custody of the children; however, at the tinme M.
Kuf ner left Germany, the German court had not finally resolved the
matter, but had clearly made explicit that which German | aw
inplies: until ended by | aw, parental care (custody) is possessed
jointly by the parents of the children.? Accordingly, M. Kufner
has denonstrated by a preponderance of the evidence that the

children were renoved in breach of his custody rights, thereby

26 As wel |, because there was utterly no evidence that M. Kufner
abandoned the children, he has clearly denonstrated that he was
exercising his custody rights. Baxter v. Baxter, 423 F. 3d 363, 370
(3d Cr. 2005 (“If a person has valid custody rights to a child
under the law of the country of the child s habitual residence
that person cannot fail to ‘exercise those custody rights under
t he Hague Convention short of acts that constitute clear and
unequi vocal abandonnment of the child.”) (quoting Friedrich v.
Friedrich, 78 F.3d 1060, 1065-66 (6th G r. 1996)).
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establishing a wongful renmoval, within the neaning of the Hague
Convention, fromtheir country of habitual residence.

B. Exceptions

Normal |y, proof that the children were wongfully renoved w ||
result in the imediate return of the children. See Hague
Convention art. 12. However, the Hague Convention provi des sever al
l[imted exceptions to this general rule, which, if proven, my
result in an order that the children not be returned to the country

of habi tual residence. See Danai pour v. Mlarey, 286 F.3d 1, 14

(1st Cr. 2002) (“[EJ]ven if the conditions for an [] exception are
met, the Hague Convention gives the court discretionto return the
child[ren] to the country of habitual residence.”). Nevertheless,
“[t] he Convention establishes a strong presunption favoring return
of a wongfully renoved child,” and “[e] xceptions to the general
rul e of expedient return. . . are to be construed narrowy.” 1d.
at 13-14 (citations omtted). O these “defenses,” M. Kufner
i nvoked two, both based on Article 13.
1. Gave Risk of Harm

The first exception Ms. Kufner asserts, an “Article 13(b)”
defense, by its terns holds that a court is not bound to return a
child if the respondent can establish that:

(b) there is a grave risk that his of her return woul d expose

the child to physical or psychol ogi cal harmor otherw se pl ace

the child in an intolerable situation.

Hague Convention, art. 13(b). In order to succeed in opposing

return based on an Article 13(b) exception, the respondent nust
31



establish by clear and convincing evidence that the exception
applies. Danai pour, 286 F.3d at 13. | mportantly, none of the
Article 13 defenses may be used “‘as a vehicle to litigate (or
relitigate) the child s best interest interests,’”” id. (citations
omtted), because “those and other issues underlying the custody
di spute are presunptively to be adjudicated in the place of the

child s habitual residence.” MMnus v. McMnus, 354 F. Supp. 2d

62, 69 (D. Mass. 2005).

In this context, “‘[g]rave’ neans a nore than serious risk,”
Danai pour, 286 F.3d at 14. One court has characterized the inquiry
as whether the child would suffer serious abuse that is a “great

deal nore than mnimal.” Wlsh v. Wil sh, 221 F.3d 204, 218 (1st

Cir. 2000). There are three types of harm that inescapably fal

within the “grave risk” exception: physical harm psychol ogica
harm and intolerable situations. See id. The ordinary
di sruptions necessarily acconpanyi ng a nove woul d not by t hensel ves
constitute a risk of grave harm because this analysis would create
perverse incentives. However, a finding that a child is “settled”
may “form part of a broader analysis of whether repatriation wll

create a grave risk of harm” Blondin v. Dubois, 238 F. 3d 153, 164

(2d Gr. 2001) (“Blondin I17).

Were the all eged grave risk of harmadverts to sexual abuse,
the court’s inquiry nust extend to types of abuse other than rape,
“particularly when such abuse occurs at the hand of a parent.”

Danai pour, 286 F.3d at 16. Consequently, “[t] he proper focus is on
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the effect on the child and whether there is ‘grave risk of
physi cal or psychological harm or otherwwse . . . intolerable
situation’ to which the child would be exposed upon return.” 1d.
at 17 (citation omtted). At all events, a court nust not assert
an “overly restrictive approach to the type of conduct that
constitutes sexual abuse, and to the relationship between sexual
abuse of a child and grave risk.” 1d. at 16. “[T] he Convention
assigns the task of making the ‘grave risk’ determnation to the
court of the receiving country.” 1d. at 15. And, therefore, it is
i ncunbent upon such a court to thoroughly and adequately assess the
grave risk claim See id. at 5 (reversing a district court for
failing to make a full determ nation on the grave risk of harm.
Al though the First Crcuit has not ruled out the possibility that
in sone circunstance it m ght be appropriate to defer a finding of
grave risk to the courts of the country of habitual residence, see
id., it has never found such a situation.

The grave risk conplained of here involves a conbination of
the photographs taken by M. Kufner, the physical synptons
di spl ayed by the children, and the all eged i nadequacy of the German
court’s investigation. M. Kufner alleges that the existence of
these factors in conbination wwuld create a grave risk of harmif
the children were returned to Germany. In effect, M. Kufner
claims that M. Kufner engaged the children in a photo session
disguised to create child pornography; that the children feel

abused by this (hence the synptons); and finally that the German
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courts and child welfare agencies are inconpetent or otherw se
unable to see what M. Kufner perceives as an obviously harnfu
situation. Consequently, M. Kufner fears that she will be unable
to protect the children in the future. Thus, she argues that only
the systemof child protection available in the United States can
protect the children from their father, and that return of the
children to Germany woul d create a grave risk and an intol erable
si tuation.

Were Ms. Kufner sees snoke, however, there is not only no
fire, but there is not even snoke. Here, the overwhel m ng absence
of any evidence suggesting the children were subjected to sexual
abuse or, if returned, wll be abused conbined wth the
t horoughness and adequacy of the German court’s investigation
conpel s the conclusion that there is no grave risk (let alone any
risk at all) that return to Germany woul d expose the children to
any physical or psychological harm or would otherw se place the
children in an intol erable situation.

To begin, and contrary to Ms. Kufner’s clainms regarding M.
Kuf ner, both the Guardian and Dr. Jenny determ ned that, outside
the contested photograph session, there was no evidence that M.
Kuf ner ever sexually abused the children in any way. These
concl usi ons were consistent with the investigations undertaken by
the German courts and child wel fare organi zati ons, which both the

GQuardi an and Dr. Jenny found to be thorough and appropri ate.
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Wth respect to the photographs, Dr. Jenny explicitly rejected
any conclusion that they could be considered child pornography or
that M. Kufner took them in an effort to produce child
por nogr aphy. In addition, she determned that there was no
evi dence that he would take sim | ar photographs in the future, not
| east because of the disruption that these photographs caused in
his Iife. The Court wholly agrees with Dr. Jenny’s concl usions. ?’
Viewed in context, the photographs suggest nothing nore than that
M. Kufner indiscrimnately snapped pictures during an evening
spent with the children. There can be no question that a few of
t he phot ographs, when viewed in isolation, are explicit or even
off-putting, but this fact alone cannot establish either the
phot ogr aphs’ pornographic nature or the photographer’s invidious
i ntent. | ndeed, Dr. Jenny found that even in the nost explicit
phot ographs there was no evidence that the children were engagi ng
I n suggestive poses. See Court Ex. 8 (“Regarding the nature of the
poses in the photos, they appear to nme to be consistent with boys
acting silly. Wiile the poses may be considered to be unnatural or
sexual, it is well known that boys will ‘nmoon’ each other when
acting out, and although they are attenpting to be naughty, this

behavi or is not necessarily sexual.”).

27 After the subm ssion of Dr. Jenny’'s report into evidence, the
Court gave each party an opportunity to submt their own expert
report. Because neither party chose to avail thenselves of this
opportunity, Dr. Jenny’s conclusions are effectively uncontroverted
and any objections to her findings have been wai ved.
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Dr. Jenny also concluded - notwithstanding the conplete
absence of any evi dence suggesting M. Kufner is a pedophile - that
it would “be highly unusual for a pedophile or child pornographer,
with ready access to two children, to only photograph them on one
occasion.” In sum M. Kufner has failed to prove at all that
t hese phot ographs anount to anything nore than a father engaging in
pl ayful behavior wth his children.

Next, both the Guardian and Dr. Jenny found the synptons
di spl ayed by the children were not due to sexual abuse. The Court
agrees with this conclusion as well. Beyond the actual synptons,
t here was no evi dence (not even testinony fromMs. Kufner) that the
synptons were caused by abusive behavior from M. Kufner.
Therefore, the relevant question for purposes of the grave risk
analysis is whether the synptons thenselves suggest or are
consistent with sexual abuse. All  of the experts who have
addressed the question have concluded they are not. As Dr. Jenny
noted, the children have had their famly dissolve, have w tnessed
their parents arguing, have noved fromtheir famly honme, have | eft
their friends and their school, and have noved to the United
States. In addition, they have been questioned by nmultiple people
about their feelings and experi ences and have been used as tools in
their parents’ increasingly acrinonious divorce. On this basis,
Dr. Jenny concluded that the synptons are consistent not wth
sexual abuse but with the stress and disruption the children have

experienced due to the high-conflict divorce. Accordi ngly, and
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when conbi ned with the evidence that the children interact normally
and appropriately with their father when they spend tine with him
the Court finds that these stressors are undoubtedly the cause of
t he anxi ety synptons observed over the past year.?8

Finally, with respect to the sexual abuse clains, both the
Guardian and Dr. Jenny, after analyzing the German court and the
child welfare agency’ s investigation into M. Kufner’'s alleged
clains of abuse, wunequivocally concluded that the clainms were
i nvesti gat ed t horoughly, properly and adequately. Dr. Jenny stated
t hat :

[1] was very inpressed with the eval uati on done in Germany by

GANG  They interviewed the children and the parents. They

observed i nteractions wth the father and the children. Their
eval uati on was not conplete, only because the nother did not

cooperate wth the evaluation. They used appropriate
psychol ogi cal testing instrunents. Their conclusions were
consistent with and supported by their observation. In ny

opi nion, the German agency did an excellent job of assessing
the children and their father.

(Court Ex. 8). The Guardian al so expressed a simlar belief:

One thing is clear to ne. The German Fam |y Court did not
dismss Ms. Kufner’s clainms sunmarily. There is a process in
the German Famly Court to provide professional advice to
their judiciary when allegations of child abuse or negl ect
arise. It is apparently heavily relied upon by the courts and
based on ny review of the interimreports submtted by the
Department of Youth and Famlies and the GAG their opinions
and recomrendati ons are given great weight.

(Court Ex. 1).

28 Dr. Jenny al so dism ssed any inference that the children's “pee-

pee dance” was caused by sexual abuse. Instead, she found that it
was not “particularly unusual behavior in boys [of the children’s
age],” and declined to consider it “pathological or . . . evidence

of sexual abuse.”
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The Court agrees wth these concl usions. First, any claim
that the OAG failed to investigate M. Kufner’s allegations
thoroughly is belied by its exhaustive report dated February 22,
2007 (Pet’'r Ex. 37). Although the German court did not have this
report when it enteredits interimorders in Cctober and Novenber,
the report denonstrates that the GAG took its role seriously and
i nvestigated thoroughly the claims of sexual abuse by M. Kufner.?°
Further, the German court itself was diligent in its approach to
resolving Ms. Kufner’'s clains. After hearing the allegations, the
court ordered an investigation by the Departnent of Youth and
Fam | i es and al so an i ndependent investigation.® After receiving
initial summary letters from both organi zati ons, which concl uded
that there were no concerns that M. Kufner had abused the
children, the court properly refused to capitulate to Ms. Kufner’s
demands that M. Kufner be prohibited frominteracting with the
children. Instead, the court structured visitation while deferring

a final custody determnation until it received the full OGAG

2 That this report was not released until February 22, 2007 is not
troubling; the German court had not finally resolved its custody
determ nation, and likely was waiting for this final report to be
released. It is true that Ms. Kufner left before this report was
rel eased, but its existence eviscerates her assertion that the
German authorities failed to investigate her clains. Moreover, its
exi stence denonstrates the willingness of German authorities to
i nvestigate such clainms in the future, and to act in accordance
with their findings.

% The fact that the OGAG was not the originally-appointed
investigating agency is immterial. Al though at tinmes M. Kufner
questioned the legitinmacy of this organization, she submtted no
evidence to suggest that the agency was sonehow inadequate or
bi ased agai nst her.
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report, which, nuch like the experts in the United States, found no
evi dence of any wongdoing on the part of M. Kufner. This Court
can perceive of no procedural or substantive fault in this regard,
and accordingly finds nothing that would suggest, |et al one prove
by clear and convincing evidence, that the German court’s
i nvestigation creates the potential for a grave risk of harmif the
children are returned to Germany.

Wth respect to MK s nedical problens, the Court |ikew se
finds that there is no grave risk of harmthat these problens wll
go untreated if he is returned to Germany. As noted above, the
specialist contacted, at the behest of the Court, from the
Massachusetts Eye and Ear Infirmary has recommended that MK
undergo certain procedures to correct his sleep apnea.?® Although
this procedure could be perforned here in the United States, it
al so can be perfornmed in Germany (the specialist stated that the
procedure was not nedically “urgent”), and M. Kufner has not only
pl edged wunder oath that he wll abide by the specialist’s
recommendati on, but he has al ready schedul ed an appointnent with a
specialist in Germany for the procedures.

2. The Children’ s Views

Article 13 al so provides that a court may “refuse to order the

return of the child if it finds that the child objects to being

returned and has attai ned an age and degree of maturity at which it

3. The specialist also recomended that a procedure to address
M K."s frequent ear infections also be perforned at the sane tine.
39



is appropriate to take account of its views.” Hague Convention

art. 13. Ms. Kufner insists that because the children have
expressed a clear desire toremaininthe United States with their
nmot her, the Court should decline to return the children to Gernany.
It is true that this clause in Article 13 would provide a
potentially i ndependent vehicle preventing the children’s returnto
Germany if their views were sufficiently considered and mature

However, a court is not conpelled to defer to the children’ s views,
and it may disregard thementirely in appropriate circunstances.

See Tsai-Yi Yang v. Fu-Chiang Tsui, No. 2:03-cv-1613, 2006 W

2466095 *14 (WD. Pa. Aug. 25, 2006) (noting that the application
of the “wishes of the child exception” is left “wholly to the
discretion of the district court”). In addition, a court nay use
the children’s views as a factor in resolving an Article 13(b)

defense. See Blondin Il, 238 F.3d at 166 (hol ding that the “w shes

of the child” exception “provides a separate ground for
repatriation and that, under this provision, a court may refuse
repatriation solely on the basis of a considered objection to
returning by a sufficiently mature child” but noting that a younger
- there, an eight-year-old - child s testinony could be properly
used only as a factor in a broader analysis under Article 13(b))
(enphasis omtted).

In Yang, the district court was faced with a child who
expressed a mature and considered desire to remain in the United

States, but who expressed this viewonly after she was taken to the
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United States. Yang, 2006 W 2466095 W. at *15. The court
concl uded that such a desire was only a product of the *“attachnment
that Raeann has nmade to her living conditions and famly in
Pittsburgh . . . as a result of the passage of tine during the
instant litigation,” and therefore could not predicate an order
refusing return of the child. The court also expressed its concern
that using the child' s wishes in this type of situation (where the
wish to remain occurred only after the child had been wongfully
retai ned) “would reward the nal feasant parents, allow ng themthe
opportunity to seek to obviate their wongful renoval or retention
during the pendency of |egal disputes.” |Id.

Here, as already noted, the Court has decided to assune that,
i f asked, the children woul d express their desire to remain in the
United States with their nother. However, as in Yang, the evidence
clearly indicates that this desire emerged only after M. Kufner
had wongfully retained the childrenin the United States. I|ndeed,
t he GAG and Departnent of Youth and Fam lies reports indicate that,
when asked in Germany, the children expressed their desire to
remain in Germany. It should be noted that the German court, its
i nvestigatory agencies, and the Guardian and Dr. Jenny here in the
United States all expressed a serious concern that each parent was
attenpting to poison the children against the other parent.
Testinmony from each parent suggests a simlar concern. Based on
the i nconsi stent wi shes of the children - when in Gernany they w sh

to remain in Germany, and when in the United States they wish to
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remain in the United States - and in light of the possibility that
their “w shes” are the product of a parent’s invidious influence,
as well as their young age, |ack of maturity and susceptibility to
parental influence, the Court exercises its discretion to disregard
the children’s wishes in determning whether Article 13 should
result in an order refusing toreturn the children to Gernmany. See
Blondin Il, 238 F.3d at 162 (noting that a grave risk of harm does
not arise 1in situations “where repatriation mght cause
i nconveni ence or hardship, elimnate certain educational or
econom ¢ opportunities, or not conport wth the child s
preferences”); see also 51 FR 10494-01, Section 11I1.1.(2) ("A
child s objection to being returned may be accorded little if any
weight if the court believes that the child s preference is the
product of the abductor parent’s undue i nfluence over the child.”).
3. Undert aki ngs

A determnation that a respondent has not proved an Article
13(b) defense and that the children can be returned to the country
of habitual residence will not, in every case, automatically result

in the return of the children. See Danai pour, 286 F.3d at 21;

Roxanne Hoegger, What if She Leaves? Donestic Viol ence Cases Under

t he Hague Convention and the Insufficiency of the Undertakings

Renedy, 18 Berkeley Wnen's L.J. 181, 187 (2003). Undert aki ngs,
whi ch are “based neither in the Convention nor in the inplenenting
| egi sl ation of any nation,” Danaipour, 286 F.3d at 21, are a type

of safeguard that courts nmay inpose in order to help ensure that a
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potential risk of harm does not materialize.® The consideration
of undertakings “allows courts to conduct an evaluation of the
pl acement options and | egal safeguards in the country of habitual
residence to preserve the child s safety while the courts of that
country have the opportunity to determ ne custody of the children
wi thin the physical boundaries of their jurisdiction.” Wlsh, 221
F.3d at 219. However, the use of undertakings nust be narrow in
scope, and “nust focus on the particular situation of the child”
and on whether sonme set of requirenents “wll suffice to protect
the child.” Danaipour, 286 F.3d at 22.

Because undertakings “raise serious comty concerns,”
Danai pour, 286 F.3d at 23, and are not enunerated wi thin the Hague
Convention, their use has generated a considerable anmount of
controversy. Sonme cases view the use of undertakings favorably.
See Wal sh, 221 F.3d at 219 (“Gven the strong presunption that a
child should be returned, many courts, both here and in other
countries, have determ ned that the reception of undertaki ngs best
allows for the achievenent of the goals set out in the Convention

while, at the same tine, protecting children fromexposure to grave

%2 Undertakings were initially created in the context of British
famly | aw but were adopted by Anerican courts in the context of
Hague Convention cases. See Danai pour, 286 F.3d at 21. In the
context of Convention cases, undertakings “refer to a prom se by
the petitioning parent ‘to alleviate specific dangers that m ght
otherwi se justify denial of the return petition.”” Blondin Il, 238
F.3d at 160 n.8 (quoting Carol S. Bruch, The Central Authority’'s
Rol e Under the Haque Chil d Abducti on Convention: A Friend in Deed,
28 Fam L.Q 35, 52 n. 41 (1994)).
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risk of harm”); Blondin v. Dubois, 189 F.3d 240, 249 (2d Grr.

1999) (“Blondin 1”) (encouraging the consideration of the “range of
remedi es that mght allow both the return of the children to their
home country and their protection from harm pending a custody

order in due course”) (enphasis omtted); Turner v. Frowein, 752

A 2d 955, 341-346 (2000) (instructing that courts nust analyze
“anmeliorative neasures,” including whether the child could be
safely returned to the honme country in the care of the abducting
parent or a third party and whether judicial authorities in the
home country are capable of enforcing the aneliorative nmeasures).
And, at |east one case has expressed skepticism over the use of

undert aki ngs except in very limted situations. See Danai pour, 286

F.3d at 22. I n Danai pour, the Court of Appeals for the First
Circuit analyzed the use of undertakings fromthe perspective of
international comty and concluded that wundertakings which
“[clondition[] a return order on a foreign court’s entry of an
order” likely offend notions of comty because they woul d “smack of
coercion of the foreign court.” 1d. at 23 (citing Elisa Perez-
Vera, Expl anatory Report: Hague Conference on Private I nternational
Law § 120 for the proposition that “the return of a child cannot be
made conditional upon [a] decision or other determ nation being
provi ded [ by the court of the country of habitual residence].”) The
court in Danaipour also doubted whether wundertakings that “go

beyond the conditions of return” would be enforceable in the hone

44



country, especially in countries where contenpt of injunctive power
is absent. |Id.

In this case, sone narrow y-focused undertaki ngs that do not
of fend notions of comty are necessary and appropriate to ensure
that the children would not be exposed to a risk of harm upon
return to Germany. This conclusion has nothing whatsoever to do
with the unfounded sexual abuse clains nade by M. Kufner, see
Danai pour, 286 F.3d at 25 (agreeing that “undertakings should be
used nore sparingly when there is evidence that the abducting
parent is attenpting to protect the child fromabuse”), but instead
is due to the attachment the children have developed with their
nmot her, an attachnent that has been noted by both the Guardi an and
Dr. Jenny.

At the nmonment, M. Kufner has |ost custody of the children
(while the Hague Convention proceeding was ongoing, the GCerman
court issued a tenporary order conferring sole custody of the
children to M. Kufner)?® and is subject to crinmnal penalties for
violating German court orders if she returns to Gernmany. (And, of
course, as discussed above, this Court has awarded tenporary
custody to M. Kufner for the reasons outlined). There has also
been persuasive testinony, fromthe Guardian in particular, that
the children have devel oped a strong attachnent to their nother,

and any resolution of this mtter or the wunderlying custody

3 There is, however, no final order of custody from the Gernan
court, rendering the sole custody order only tenporary.
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proceeding in CGermany that prevents the children from spending
significant tine with their nother would be trenendously harnful
Areturn to Germany on terns that endorse or allow such a result,
ei ther because Ms. Kufner will be inprisoned or because she wl|
have | ost custody and any visitation rights, would in the Court’s
vi ew subject the children to potentially irreversible harm 3

M. Kufner has been consistent in his stated desire not to
deprive Ms. Kufner of access to the children, and he has stated,
under oath, that once back in Germany, the crim nal charges agai nst
Ms. Kufner will be dropped.?3® But, even were the parties to

substantially agree on terns that would assuage the concerns

3 The Court is aware that at |east sone cases have characterized
this potential type of harmnerely as “adjustnent probl ens,” which,
wi thout nore, cannot form the basis for denying a petition to
return the children. See Friedrich v. Friedrich, 78 F.3d 1060,
1067-68 (6th Cr. 1996) (stating that allegations which are
“nothing nore than adjustnent problens that would attend the
rel ocation of nost children” are not sufficient to neet the “grave
risk” burden). O course, here the “grave risk” exception has not
been established and, therefore, the concerns enunciated in
Friedrich are inapplicable. Nevertheless, where the potential for

harm is real, even if it does not neet the Article 13(b)
definition, this Court believes it has an obligation to attenpt to
ensure that it does not manifest. See Danai pour, 286 F.3d at 21

(noting that undertakings can be used to mtigate the possibility
of harm while sinmultaneously allow ng “courts to conply with the
Convention’s strong presunption of a safe and speedy return of the
wrongfully renoved child.”).

3% Specifically, M. Kufner testified that he does not want to
exclude the nmother fromthe lives of the children and woul d ensure
that any charges are dropped (“[We have spoken to the district
attorney in charge of this case and told himthat we do not wish to
press crimnal charges. And he, in turn, confirmed that upon the
voluntary return of nmy wife [and] the children to their habitual
residence, there’s no public interest to pursue crimnal charges
against [Ms. Kufner]. So if |I don't press charges, which | won't,
neither wll the DA ").
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present here, there can be no guarantee that the court in Gernmany
wll simlarly agree when making its final custody and visitation

determ nati ons. See Danaipour, 286 F.3d at 24 (citing a

Massachusetts state court’s refusal to enforce undert aki ngs adopt ed
by a court in the United Kingdon.
Wthout doubt, therefore, some aneliorative neasures are

necessary in this case. See Blondin I, 189 F.3d at 248. At a

m ni mum because Ms. Kufner nust be allowed to have a continued
role in the lives of the children, there nust be no | egal
di sincentive to her returnto Germany. And, additionally, she nust
be all owed consi stent access to and visitation with her children.
However, it is also the case that based on the reports of the
Guardi an, the nedi cal expert, the extensive record evidence inthis
case and careful observations of the Respondent over the course of
a seven-day trial it is the viewof this Court that Ms. Kufner is
in need of imediate and nost |ikely continuing psychol ogical
assessnent and counseling or therapy as a condition to such access.
Finally, as noted herein, MK is in need of certain nedical
procedures. In order to acconplish all of these conpeting goals
the Court will adopt the limted undertakings set forth bel ow as
part of its Order.
V. Concl usi on and Undert aki ngs

For all of the reasons set forth above, the Court concl udes as

foll ows:
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1. The Petitioner, Dom ni k  Kuf ner, has proven by a
pr eponderance of the evidence that the children MK and J. K were
wongfully renoved from their country of habitual residence, by
their nother, Tina Kufner, wthin the neaning of the Hague
Convention and | CARA, 42 U S.C. § 116083.

2. Respondent Tina Kufner has failed to prove by clear and
convi nci ng evidence the defenses raised pursuant to Article 13(Db)
of the Hague Convention and | CARA, § 11603(e)(2)(A).

G ven these conclusions, the Petition is Ganted and the
children’ s passports shall be released to M. Kufner seven days
fromthe date of issuance of this Oder and the children shall be
forthwith returned to their country of habitual residence, Gernmany.

This Order is subject to the foll ow ng Undert aki ngs:

1. Petitioner is ordered, consistent with representati ons nade
by hi munder oath and to this Court, to secure the dism ssal of any
and all crimnal charges currently pendi ng agai nst Respondent in
Germany. Petitioner shall produce verification to this Court that
this has been acconplished and any failure to do so, or any
reinstatenent at the urging or behest of the Petitioner of such
charges after the return of the children to Germany shall be in
violation of this Oder and shall subject the Petitioner to
sanctions for contenpt of court.

2. Pursuant to his representations nmade under oath to this
Court, and as recommended by the nedical specialist, Petitioner

shal | act expeditiously to obtain the prescribed nedi cal procedures
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for MK in Germany. Petitioner shall produce verification to this
Court that this has been acconplished and any failure to do so
shall be in violation of this Oder and shall subject the
Petitioner to sanctions for contenpt of court.

3. Until the appropriate German court nakes specific
determ nati ons regardi ng cust ody and access and visitation rights,
and consistent with his representations to this Court, Petitioner
shall not wunreasonably oppose Respondent’s efforts to obtain
reasonabl e access and visitation with the children, nor shall he
oppose any effort on her part to obtain appropriate counseling to
increase her visitation up to the point of and including joint

cust ody.

It is so ordered.

WlliamE Snith
United States District Judge

Dat e:
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